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SUPREME COURT 

By Raymond White 

 

 The Constitutional Convention drafted and approved the U.S. Constitution in 

1787. Unfortunately, Thomas Jefferson was away in France at the time. Had he been 

there, our Constitution would likely have been a very different document.  

 Jefferson wrote to his wife Abigail in 1804: “…the opinion which gives to the 

judges the right to decide what laws are constitutional and what not, not only for 

themselves in their own sphere of action but for the Legislature and Executive also in 

their spheres, would make the Judiciary a despotic branch.” 

 In 1820, Jefferson wrote to William C. Jarvis: “To consider the judges as the 

ultimate arbiters of all constitutional questions [is] a very dangerous doctrine indeed, and 

one which would place us under the despotism of an oligarchy…and their power the 

more dangerous as they are in office for life and not responsible, as the other 

functionaries are, to the elective control.” 

 And in 1825, Jefferson wrote to Edward Livingstone: “This member of 

government [the Supreme Court] was at first considered as the most harmless and 

helpless of all its organs. But it has proved that the power of declaring what the law is, ad 

libitum, by sapping and mining slyly and without alarm the foundations of the 

Constitution, can do what open force would not dare to attempt.” 

 Jefferson was clearly not happy with the despotic power that the Constitution 

granted to the Supreme Court [Article III] and the court’s willingness to use it. 

 True, Congress can impeach them [Article I, Section 3], but since no party will 

ever enjoy the two thirds majority necessary to do that, the nine supreme court judges 

(supreme beings) have absolute, dictatorial control over the nation and we the people 

have no control over what our laws will and will not do whenever the Supreme Court 

issues its omnipotent edicts. 

 In Abraham Lincoln’s Gettysburg address, he spoke of government “of the 

people, by the people, for the people.” That sentiment came a century too late. The 

Constitution does begin with “We the people”. And Article I Section 2 declares that the 

members of the House of Representative shall be chosen “by the people.” Senators are 

also chosen “by the people” but not in Article I. The notion that the people should choose 

their own Senators was a late bloomer in Amendment 17.  

 But what about the Supreme Court? Are those judges chosen by the people? 

Sorry. We the people have no say who rules this country on that regal bench. 

 Thomas Jefferson said it best in a letter to Judge Roane: “The Constitution is a 

mere thing of wax in the hands of the Judiciary, which they may twist and shape into any 

form they please.” 

 Jefferson’s words have proved prophetic. 

 What we need now, I believe, is an amendment to strip the high court of its 

absolute power. 

 But, you wonder, how can we do that? How can we strip away powers that the 

constitution specifically guarantees to the high court? 

 It can be done because a similar thing has already been done. There’s a precedent. 



 

2 

 

 Article I, Section 3 says: “The Senate of the United States shall be composed of 

two Senators from each state, chosen by the Legislature thereof…” But senators are not 

chosen by legislatures today, Senators are elected by the popular vote of their states. 

 How did that happen? Because the 17
th

 amendment says: “The Senate of the 

United States shall be composed of two Senators from each state, elected by the people 

thereof…” In other words, the 17
th

 amendment overrides Article I, Section 3. 

 Now maybe that was a good thing or maybe a bad thing. I’ll not argue either way. 

I’m simply saying that we have a clear precedent. We can change the way government 

works because we already did. And that fact can be used to end the tyranny of the 

Supreme Court. 

 I want an amendment that elects Supreme Court judges every six years and 

demands that judges be quickly removed (perhaps under arrest) if and when they legislate 

from the bench. Why? Because Article I, Section 1 says: “All legislative Powers (i.e.: 

creating laws) herein granted shall be vested in a Congress of the United States…” In 

other words, when courts legislate from the bench, it is not merely an abuse of power, it 

is treason, a violation of Constitutional mandate. 

 Further, as long as Supreme Court justices are appointed, judicial legislation is 

more than just usurping power from Congress, it is usurping power from the people.

 And why is that? Because congresses are elected and therefore represent the 

people, while appointed judges represent themselves and their current legal whims. Thus, 

when the high court creates law, power is usurped from the people and accrue to tyrants 

which is exactly what the Declaration of Independence forbade. We the people declared 

revolution against Great Britain for that very reason. 

 Who should have the power to police the courts so rigorously? Congress, of 

course. Who else? It should be Congress’s duty to safeguard Congress’s constitutional 

privilege of creating law. Further, since Congress answers only to their electorate, the 

people, Congress is duty bound to do so, under the threat of being removed from office if 

they do not. We the people gave Congress the right to create law. It is Congress’s duty to 

jealously guard that right and deny it to all others; most specifically, the courts — but 

also the President when he starts creating law with executive orders.  

 Such an amendment might do more, but if it does just those two things, elect 

Supreme Court justices and outlaw judicial legislation, I’ll be content. 

 But, you may argue, electing judges would make the court political, and that is 

something we want to avoid. That’s a good argument. My answer is: I wish the courts 

were non-political. They were supposed to be. But the courts have become very political 

because the judges have made it so. So there’s nothing left for we the people to do but 

take the courts out of the hands of tyrannical judges, and that, we can only do by electing 

them. 

 One more point. Other than defending the quaint notion of “by the people,” is 

there any other reason judges should not legislate? Yes, there is. Judges should not 

legislate because judges do not act with consensus. One judge says this, another judge 

says that, and that other judge over there says something else. And it all becomes law and 

law becomes chaos. Legal notions such as “settled law” and “stare decisis” are not 

sufficient to protect our legal system from the whims of advocate judges who use other 

legal notions such as “plasticity of the Constitution” to justify their tinkering. The truth is, 

the Constitution means whatever any judge says it means. 
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 Congresses on the other hand, although filled with people who disagree and 

argue, at least vote. And from their voting, comes consensus. In the end, each and every 

bill either becomes law or does not. No bill becomes “sort of law.” That’s consensus. 

And that’s far better than the thousands of judges, from sea to shining sea, deciding what 

they think the law ought to be, and cementing their decision with a gavel. And we the 

people have no right to dissent. 

 What is the proper job of judges? To judge facts pertinent to cases and render 

verdicts based on legislated law. That’s all. Judges creating law is usurpation and should 

never be allowed to happen. Judges who create law should be removed from the bench 

perhaps under arrest.  

 But what if a law is truly ambiguous or contradictory? In that case, the court 

should petition congress, explaining the legal difficulty, and request a tie-breaking 

interpretation. And Congress must respond quickly. The court should not impose its own 

interpretation because there are too many judges and too many interpretations. For that 

reason alone, if for no other, judges should not be “interpreting” the law, they should be 

“following” the law. Essentially there is no difference between “interpreting” and 

“creating” law, as courts have come to understand “interpreting.”  

 What about “judicial review,” the court’s right to reject law as unconstitutional? 

Yes, that is a proper right of the courts. Rejecting a law is not the same as creating a law. 

Courts must have the right to say, “I’m sorry, but this law creates a constitutional conflict 

and makes the court’s job impossible. Congress, think about this again.” That’s fair. 

  A new law deserves unanimity, i.e. everyone’s approval. Congress passed it, the 

President signed it, and the high court blesses it by not rejecting it. When everybody is in 

sync, the new law must be a good law.  

 However, when the court does veto a new law, it should not do so capriciously. 

The court should be required to provide the explicit constitutional wording that the court 

claims the new law violates. Merely some vague implied meaning (so called “intent” of 

the law) that judges too often use as an excuse to reject the will of the people will not be 

sufficient. Judges are not CEOs, they are not our bosses. They are merely judges, or 

supposed to be. But they have made themselves the final arbiters of what the law will and 

will not be and therefore have made themselves our rulers. That must end. 

 In addition to all of that, there is a whole area of very dangerous law that courts 

have created that regularly set free violent murders and other thugs who continue to prey 

on society. The Miranda decision is just such a “law” (judicially imposed) which sets free 

murderers to murder again. More generally, such legal notions as inadmissible evidence, 

fruit of the poison tree, proper searching with warrants, have contributed to our situation 

of “getting off on a technicality.” Murderers and rapists should never “get off on a 

technicality.” Basically, the courts have forgotten that facts matter, and should matter 

more than their precious “rules of the court” that courts swear each juror to. Each judge is 

essentially saying, “the law be damned, jurors, you will follow my rules.” It’s insane.  

The whole notion of “inadmissible evidence” has waylaid another, more 

important legal notion: “equal protection” which is a constitutional guarantee 

(Amendment 14). If a murder weapon, or a fingerprint, or a victim’s corpse is 

“inadmissible” because of improper discovery, then what just happened to the “equal 

protection” of that murder victim? It just vanished. I understand the need to protect us 

from unreasonable search and seizure (Amendment 4), but courts have so stretched their 
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definition of “unreasonable” that the legal notion of “unreasonable” has become, well, 

“unreasonable” because it deprives murder victims of their day in court.  

For example: A cop pulls over a driver for a traffic violation. The driver acts 

suspiciously nervous and so, on a hunch, the cop demands to see inside the trunk. In the 

truck, the cop finds the corpse of a dead murder victim and arrests the driver. But a judge 

dismisses the charge because a “hunch” is not “reasonable cause” and so the murderer 

goes free.  

Don’t think this scenario doesn’t happen, it does happen. And when the murderer 

goes free, the victim is deprived of justice, another victim will die because a serial killer 

is free, and may that judge’s soul rot in hell. 

 Of course we must protect the public from unjustified police behavior, but judges 

have done a terrible job defining just what that means. Police must be allowed to do their 

job and the courts should get out of their way, unless the police are indeed misbehaving. 

But material evidence, like a dead body in a trunk, should always be admissible, Miranda 

rights be damned, that corpse deserves justice, and the murderer’s future victims deserve 

protection. That’s the court’s job. 

 By the way, not that it matters legally, but the Bible also prohibits judicial 

legislation. God’s law, the Torah, was codified in Exodus and Leviticus, and restated in 

Deuteronomy. How did God feel about Judges legislating from the bench? Here is what 

God says about it. 

 

Deuteronomy 4:2 Ye [meaning everyone, including judges] shall not add unto the 

word which I command you, neither shall ye diminish ought from it, that ye may 

keep the commandments of the Lord your God which I command you. 

 

 Those, then, who try to protect the Constitution, “constitutionalists,” are on strong 

biblical grounds as well as strong constitutional grounds. And judges should keep their 

mits off the law! The law is supposed to tell judges what to do, not the other way around. 

 Judges have a title: “your honor.” Some judges, however, I think would prefer a 

different title: “your highness,” a more royal title for their more royal status. Well, they 

need to be demoted, they need to be elected, and they need to be forbidden to legislate 

from the bench. We need an amendment to strip these tyrants of their power. 

 That’s my opinion. 

 


